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Washington, D.C. 20554 L

in re:
ET Docket Noi »

Petition by In-riight Phone Corp.
PP -

for Acceptance of Application Or,
Alternatively, waiver of

ection 1.402/(c) u the Rules To
”*mlt Consicderation of an
lication for ‘;oneer’s
ference for Ailriine Audio
rvice in the 900 MHz Band
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To:  The Commiscicon
REPLY TO COMMEMNTS OF PACTEL PAGING AND
QPPOSTTION OF CLATIRCOM CCMIUNICATIONS
In-Flight Phone Corp. (“In-Flight")} hereby replies to
separate requests by PacTel Paging and Claircom Communications that

tie FCT dismiss In-Flight’s application for & pionser preference in
the licensing of narrowband ocs.Y  The Co ission should reject
these reqguests Jor the reasons discussed below.
SUMMARY
Last spring, the Commission set a deadline for filing picneer
oreference applications for narrowband "data or paging services"
operating on any of three specified bands in the 9GO0 MHz range. It

did not set a deadline, howevar, for filing preference applications

- Szz "Comments of PacTel Pacing (Jan. 26, 1993), and
Clairzoem’s “Cpp. t©o Pet. for Accep;ance of Applic. or Rule Waiver
ard Linited Opp. to hpplic. for FPioneer’s Pref." (Feb. 3, 1993).
' Frelel and Chairvcom filings respond to an In~Flight petition
: that thez Commission accept the In-Flight preferes -e

“fet. for Acceptance of 2opplic. or Rule Waiver"
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narrowband service operating on these specified

Tor any o

I

pando.
shortly after the "data or paging services" f£iling deadline
hatd expired, thir Conmission issued a notice ui proposed rulemaking
in witleh it proposced to create regulationz governing nrarrowband
PCS. The agency defined narrowband PC5 as "“[any] type[] of voice
or daza cffering® otlher than broadcasting tnat operates on thie same
three $C00 MHz bands as the narrowband "data or peging services" to
which the agency’s preference application deadiine had apglied.
Wiile narrowband ¥Ydata" or "paging™ services plainly are included
witnin this definition of narrowband PCS, other services are
scluded as well, out the FCC did not sct a deadline for £iling
v.oneer preference requests for any of these other services.
After the Comnlission proposed to establislhi rules governing
narrowband 2CS, In-Flight filed an applicaticn seeking a pioneer
rreference to provide, on two of the narrowband PCS bands, a
service in which airline passenger. mav receive multiple channels
of audio programming. In-Flight had obtained an experimental
license to provide this service several months earlier, and it had
buzgun irmmediately to design the hardware and solftware necessary to
Provide this service. As indicated, In-Flight filed the preference
application after the notice of proposed rulemaking was issued
defining narrowband PCS; the date In-vlight submitted its

preference applilcation also was after the deadline for f£iling

wraferenc aprlications involving narrowband "data or paging

sSaervicesd,



In a petition accompanying 1its preference application,
In-Flight asked the Commission to accept the application as timely
filed on the ground that the agency had not set a deadline for an
application seeliing a preference for a rarrowband PCS service other
than %data or paecing services"., Alternatively, out of an abundance
of caution In-Flight al~» asked the agency to accept In-Flight’s
anglicaction b7 velving the £iling deadline on the ground that doing
so would not undermine the »ublic policy which a filing deadline
for & pioneer Lreference is designed to serve.

PacTel and Claircom bkboth ask the Conmnission to disniss
In-Flight’s prelference application on entirely procedural grounds.
Both objectors claim that the application should have been filed by
the deadline which was set for "data or paging services". PacTel
asserits that this deadlir was applicable because In-Flight’s
service is a "data" service even though the service plainly is not
a “data™ service as shown below. Claircom, by contrast, argues
falsely that the notice which established the filing deadline
established a deadline for "all. . . . specific new spectrum-based
service{s] or technology[ies]." This contention by Claircom 1is
preposterous on its face. In additicn, »oth cbjectors ask <the
Commission not to grant In-Flight a waiver of the filing deadline
even though neither objector disputes zny of the evidence that
In-Flight presented to Jjustify a waiver. Instead, both raise

arguments in opposition to waiver that are red herrings as shown

"

below. Finally, acTel has the audacity to urge that the

Commission wviolate Its own rules »y dismissing In-Flight’s



rreference application on procedural grounds even 1f the agency
agreas with In-Flight that the applicaticn was filed strictly in
accordance witihr all agency procedures. Merely restating tnis

argument is sufficlent to prove that it is ridiculous, but a more

datailead

ion is presented below.

The assertions of PacTel and Claircom in support of their
reguest for dismissal of the In~-Flignt application are so patently
frivulous &s to expose the objectors’ own selfish motivations.
Claircom in particular, which has an FCC license to compete with
In-r.icht in In-Flight’s core air-ground communications business,
G is engayed in a crude effort to persuade the FPCC to

snoLcar In-rlight. ‘laircom is worried that it may suffer in the
mardeenlace ecausme it knows that newxwt month In-Flight plans to

canonstrate  1te auliti-channel audio programming service after
spending nearly 35 million to develop the service, and Claircom’s
last hope 1is that it can convince the FCC to make it difficult for

In-rlight to get a permanent license to provide this service.

DISCUSSION

I In-Flight’s Preference Application Was Noit. Filed Late

Wnile PacTel and Claircom each asii the Commission to dismiss
In-Flicght’s preference application on the ground that it was late-
fllied, each makes a different argument o support this request. As

snown below, however, neither argument is valid.



A, In-Flight’'s Proposed Audio Information Service
Iz Not = Date Service” as PacTel Claims

PacTel argues that soclely because In~Flight’s proposed
narrowband PCS service involves the transmission of "information”,

it iz & "data service! to which the 7CC’s filing deadline for
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narrowband "date or paging services™ applied. according to
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PacTel, In-Flight’s preference application should be dism
since it was filed after that deadline.

Wnlle In~Tlichi’s service obviousiy involves the trensmission
oL lndormmation, the Commission may not lawfully hold that this
ronGers Lt o "data ssrvice" because thile would be inconsistent with

Tre lengstanding recuirement that statutes and agency rulings must

seoimterprebed In o way that gives mneaning to every word they

o

Singe tre CC’s public notice estaeblished a filing

for koth "doeta services" and "“paging services," the agency
CLanoi now ncld thail a communicaticons service is a "data service®
LUothe servica Lwvolves the transmission of "information" because
Lo oweuld rendes the term Ypaging service® meaningless given that
paviny service (Indeed every communications servio.) 2.s5c involves
The transnission o¢f information.

A holding that all communications services are "data services®

a.so would violate the rule the . the FCC canncot change the

£
g

cfiniticn of a term without warning and then apply that changed

< "Comments of PacTel Paging® zt ¢-7.
3/ - -
= See, =.c¢,, U. o V. Powero, 387 U.S. 214, 217 xreh. den.
208 U.8. 631 '1939), McDonald v. Thorpson, 305 U.5. 263, 266, reh.
3

den, 305 U.3. €78 (1% 9



definition to a party who had relied in cood faith on the previous
et tas . : . 4 : -

ce2finition if that party wcoculd be nurt.® The Fcc consistently has
¢istinguished "data services" from other communications services

that all services are data services as PacTel
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proposes.J In-Flicht relied in cgood faith on this consistent
usage and plainly would be hurt seriously if a new definition is
eoplied to it under which all communications services constitute

"date services®.

Retail, Wholesale and Dept. Store Union v.
338-91 (D.C. Cir. 1572).

Y For ewxanmple, the Commission has distinguished data
services from olher categories of communications service in its so-
cellied prrice-cap regulations. See Policy and Rules Cor' Tning Rates
for i lers, 5 FCC Red. 6786, 6811 (1990). Likewise, the
enciated data services from other communications
r when it adopted differsent regulations for the
sinile or data services" by public coast stations

of Part 86 of the Commission’s Rules to
£ Facsimile and Date Emissions in Marine Pub.
ir he 156-162 MHz Band, 7 FCC Rcd. 5542 (1992).
todisviguished data services from other services in
anthwrized LT&T to use certalin eguipment in order to
oif voice services tut deferred a decision about
could use this same equipmant in order to provide data
Tel. and Tel. Co. Comparably Efficient Interconn.
noad Sorvices Complex, 4 FCC Red. €974 (19389). See
.. 7 PCC Red. 7312 (14%92) (distinguisaing data
1tain  other services Dby restricting an
2y to the provisicn of "international fixed
2 data services"); Brown Univ., 7 FCC Rcd. 5523
fdistinguishing data service from other services by
: scting a carrier to the provision of "two-way digital
onpressed video teleconferencing service, as well as digital data
" A

wakional ¥
facsimile

~.
.

= PacTel ig disingenuous when it compares the news service

¢ ofYers tec its paging customers with the news and information
service that In-Flight proposes. See "Comments of PacTel Paging"
at 6 n.13. PacTel’s service plainly is a “data or paging service"
since the service allows PacTel paging customers to access a PacTel
{(continued...)



3. The FCC’s Public Notice Setting a Filing
Pa2dline for "D~ta or Paging Services" Did Not
Set a Deadliue for All Other Services
"Relauing‘ to a Specific New Spectrum-Based
Service c¢r Technolegy® =s Clalrcom Asserkts

3

Claircom alsc asks the Commission to dismiss In-Flicht’s
application con the g¢round that it was late-filed, but rather than
craiming that In-Flight proposes a "data service", Claircom asserts

that the public notice estaplishing the deadline, by its terms,

to all communications services. According to Claircom, the

anpliaed
vublic notice "makes clear that the [filirng) deadline applied to
all pioneer’s preference requests ‘relating to a sgpecific new
spectrun-based serv.ice or technology’
in fact, the public notice sets a filing deadline only for
nerrowkand "data cor paging services" as even PacTel admits, and
Claircom’s effort to distort the language in the notice in order to
reach another conclusicon borders on an abuse of process. The FCC,
in the lenguage which Claircem quotes, did not purport to describe
the services to which the deadline applies. Instead, the language

describes the I'CC's authorily to estaplish filing deadlines, as is

L L..cuontinued)

)

dc«‘ﬁiJN with tl,xJ alphanumeric pagers and obtain a readout of the
el 1 czta cr tlie screen of their pagers. In-Flight’s service,
by contrast, allows airline customers to receive continuous
broadecast- Ehdllti audioc transnissicons c¢f news and information
pr:g:&mxing.

- “Opon. of Claircon™ at 11.
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clear when the paragraph in which the language appears is read in
its entirety:
"This action [establishing a filing dllne

for nurxowband data or paging servi s] is
taken pursuant to Section 1.402{c) of the

Comm*sslon’o Rules, as amended oy the
Memorandum Opinion Qnd Crder to GEN Cocket No.

S0-217, 7 FCC Rcd 1808 (1992). Az anended,
Section 1.402{(c) states that the Commission
will &announce by public notice a date after
which »ior~er’s preference quucsts relating
to a spec..lic new spectrum-based  service or

. W . or we
technology will not be accepted.®s

IZ. 2ven iI the FCC Scrnencw Were to Conclude that In-Flight’s
Application Were Filed Late, Pac7Tel and Clalrcom Have
Failed TOLallj to Rebut In-Flight’s Showing that a Waiver
of the Fiiing Deadline ig Justified

Although it should be plain from the discussion above that
In-Flight’s prefersznce application was noft filed late, In-Flight,
cut ol an abundance of cauticn nonetheless sought a waliver c¢f that
filling deadline in the petition which accompanied its application.

In support of waiver, In-Flight showed that the FCC’s stated reason

for adopting a rule that establishes the procedures by which fil

e

ng

deudiines can ba sel was to ensure that preferences are granted

oily Lo those wiio substantially develcped an innovative service

belore they knew that the FCC would adopnt rules governing the

service; In-Flicght denonstrated that this policy would be
preserved 1f a walver were granted to it since a substantial amount

ol werX necessary to develep In-Flight’s service occurred prior to

e . cee s . 9
tne application filirg deadline.?

FCC Fulz. lictice, Mimeo No. 22922 (Ap. 30, 1992).

Sez "Poo. Jor Acceptance of Applic. or Ru’ 2 Waiver"™ at 7-



I their comments, neither PacTel nor Claircom disputes

[
e

a=Plight’s coriention that the FCl’s stated reascn for adopting
ite £iling desdline rule would not oe undermined if a waiver were
grernted to In-i¥light since In-Flight had undertaXen sucstantial

. : . -  q . . 10/
development werk prior to the relevant filing deadline.

Nor do
PacTes or Claircom assert that any future late-filer would be able
successfully to maXe a similarly strong showing that the service

for which it seeks a licensing preference was developed prior to

. C s . 11
the relevant filing deadline.™
Although neither PacTel nor Clairccocm challenges the facts

presented by In-rFlight to support waiver, each nonetheless opposes
a walver, but the reasons each gives are factually inaccurate as
shown below.

Al Notwithstanding PacTel’s Contenticn to the
Contrary, It Would Not Be Difficult for the FCC To
Set Filing Deadlines in tnhne Future For Broad
Categories of Service If that is What It Wants To
Do

PacTel pieads with the Commission not to waive the filing
Geadline on the ground that a waiver would eviscerate the FCC
solicy of establishing deadlines for preference applications
Secause it would allow late filing applicants to propose a
communications service with characteristics not within the literai
definition ¢f the service to which the filing deadline applies;

according to PacTel it 1s not possible for the agency to define

7 .

PngPsl o jome.
See genmyy
£

ol Clacocom® &

ly, "Comnents of PacTel Paging" at 8-1; "Opp.
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early in the nolice creating a filing deadline the category of

s Y

vervices to which the deadline applies.

PacTel’s centention is ridiculous that the Commission cannot

DY

ot K
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ine clearly in the public notice that establishes a filing

et

deadiine for poonzer preference eapplications the category of
services Lo wnlaohr that deadline applies. The Commission easily can
o ownis by defllining the service broadly in the public notice and
tren using the =zame words to define the service in the notice of
rulenaking reccurending a regulatory structure to govern that new
service. In the present case, the notice establishing the filing
cdeadline defined narrowband services nuch more narrowly than did
the subsequently Issued notice of proposed rulemaking. The FCC’s
action in this regard is the c¢nly reason for the controversy nere

3. A Waiver Would Not Cause Severire Admin*strative
Inconvenisnce and Delay as Claircon Contend

rcom assercs chat the filing deadline should not be walved

(&N

Cla

n this case because a waiver (a) would be Ygrossiv unfair to the

[

arties that filed timely pioneer’s preference reguests" and of

e

secondary importance (b) would "“cause severe administrative
incorvenience and delay".

It may be easy for Claircom to assert that a waiver would be
fgrossly unfalr® to the parties who filed their preference
applicaticns for narrowband seivice on time, but the company offers

Ezgis to believe that a walver would produce such unfairness,

"3/ 5 .
= "Comments of PacTel Paging" at 8-11.

“Opp. of Claircom” at 13
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and In-Flicht does not believe it would be unfair to any of these

filars since the ploneer preference process 1s not a comparative

gl

process. ondewd, The Comrission already tentatively has granted
ae wreference appliication of one of thaese filers and tentatively
. vt oy s s " - , 34/
has  denied the preference applications of all others.
Moreover, although Claircom admits Its contention is only of
gaconsery imsortence that a waiver would cause “severe

cdininiscrative inconvenience and delay", Claircom offers no hasis

Lo lane belief, tnd there is, in fact, no basis for this belief.

A

i

i Cannolt Lawfully Dismiss In-Flight’s
If it Concludes that the Filing Deadline
wo YPeta or Paging” Services Was Inapplicable
'u o Provesed Servics

the Commission to dismiss In-Flight’s application
even if the agercy finds that In-Flight’s service is not a
communications service to which the agency’s filing deadline

applied. According to PacTel, in order to promote administrative

i

elficiency the Comuission should accept an application for a

p-oneer preference only if it is filed prior to issuance of the
actice of rulemeking which proposes establishment of the
conmunications service to which the application relates even if the

agency did not establish a filing usadline for the kind of service

. . , 15/
che application wroposes.™

o

Dismissing In-~Flignt’s application in order to promote

U!
0

adainistrative efficiency notwithstanding the absence of a £iling

‘-"’/ P - : -~ “ o -~
- Zee Notlce of Preop. Rulemaking, 7 FCC Red. 5676, 5735-
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w.adline for the application would be inconsistent with Section
1.402(c) of %“he Commission’s own Rules, and the FCC may not
lawfully ignore this rule merely because it somehow could be
adninistratively advantageous to do so. As In-Flight already has
ewnlained, Section 1.40Z(c), on its face, reqguires the agency to

accept all preference applications tnat are filed prior to any

ceadline established by the Commission. The agency has no
authority to ignore this rule in any individual situation merely

because doing so wight promote administrative efficiency in some

CONCLUSION

Ccentraxy to what PacTel claims in its Comments, In-Flight’s
ploneger preference application was not filed late because the
narrowvhand PCS service that In-Flight has developed is not a data
service Lo which the FCCYs filing deadline applied. ©Nor did the

FCCrs public notice establish a filing deadline for other

& See "Pet. for Acceptance oI Applic. or Rule Waiver",
supra, at 6-~7. Claircom also claims In-Flight’s preference
application should be dJdismissed because the service for which
In-Flight seeks a preference is "broadcasting” which is ineligible
for a narrowband PCS preference under the FCC’s proposed rules
goverr.ing narrowband PCS. "Opp. of Claircom" at 7-8. The only
thing Claircom says to support its view that In-Flight’s service is
“broadcasting® is that In-Flight itself has stated that some of the
programming provided by the service ray be retransmitted from over-
the-air broadcasting stations. Id. In-Flight already has

wplained why the service it proposes is net broadcasting. See
"Reply of In-Flignt Corp. to Opp. of Telocator® (Dec. 22, 1992).
HMoreover, Claircom’s implicit assertion that any entity which

i

13 so preposterous that it does not meri” a response. In any
event, In-Flight intends not only to provide airline passengers
with programming Ifrom brecadcast stations, but also to provide
joT:1

sassengers with programming that is net retransmitted from
proadcast stations.

12



narrowband services as Claircom asserts. Even 1f In-Tlight’s
service were a cdata service to which the filing deadline applied,
the filings of PacTel and Claircom make clear that the Commission
could waive that deadline in this case wi.aout undermining its
generel policy that preference applications must be filed by

specified deadlines.

Res~-ztfully subnitteq,

4
By _{.
E. Wiiliam /Henly !
Rodney L. Joyce
“nsburg, Feldman ana Bress
L7  Connecticut Ave., N.W.
Washingten, DC 20036
(202} 637-9005

Wiililiem J. Gordon

s-Ilighit Phone Cor
ig9th Street,; W.wW., Sulite 200
Wwasiiirgton, 2.C. 2060338
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CERTIFICATE OF STRVICH

tall to each of the following on February 9, 1993:

Carl W. Northrop, Esc
3ryan Cave

7G6 13th St., N.W., Suite 700
Washington, ©C 206005
{Counsel for PacTel Paging)

Tom W. Davidson, Esq.

Akin, Gunp, Hauer & Feid

1333 Naw Hanpsnire Ave., N.W.

Suite 400

Washington, D.C. 20036 ‘

[Counsel for Claircom Ccmmiﬂﬁfations Sroup)
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